EXHIBIT 2



RTA01/2140675v]
DAL 412356 1

EXECUTION COPY

PURCHASE AGREEMENT
Between
NEXTWAVE TELECOM INC,,
NEXTWAVE PERSONAL COMMUNICATIONS INC,,
NEXTWAVE PARTNERS INC,,
NEXTWAVE POWER PARTNERS INC.
and

CINGULAR WIRELESS LLC

Dated August 4, 2003




EXECUTION COPY

TABLE OF CONTENTS
ARTICLE 1. PURCHASE AND SALE ...t ssisssssses s st ssssssssssssabstesssnssees 1
L1 Purchase and Sale. ..ot csv s ses st sao e sae e 1
1.2 Purchase Price Payable at ClOSINE. .......ccccc.iiieuiieerceereieeteee e e sssesessneaebesasnssesenes 1
1.3 Excluded L1abilIties. ........ .o coociiiiiccs ettt st ba s e sosnn s smens 2
ARTICLE I1. CLOSING. ..ottt ettt enee s et s e st s st e s sasesssasnasenenasnens 2
2.1 ClOSING. (it ccccreee et s Shettbt b e b e b s et s bbb sae e e p s be et 2
22 Closing Deliveries Of BUYET. .cc.ooccs voivrniernnn vrecrmrrrcaee e secssssenssenessssesesansessseses 3
2.3 Closing Deliveries 0f SEIIETS. ...coiivvicirriiecrrriniiceenreseesrrsrereesse s ossnssnasessessesserserecnsssssns 3
ARTICLE 111. REPRESENTATIONS AND WARRANTIES OF SELLERS........ccovvmvcnininnnnn 3
31 Organization Of SElIers. ... s e e e e e s 4
3.2 Authority of Sellers; Enforceability......cooociivenicniccncicne i ceissssins e 4
3.3 NO CORICES. curitirs ittt sttt e eeeseses setaserae s s rebeen s srsr st s sbaeesbnes 4
34 THE LICEMSES. ..eeerereeeieriiirieenns cetstvaaes castestiesmanssstessni e s s s abaaran o bs s b e san s aassnsaresensssnssssannan 5
3.5 Interests in LICENSES. . wiiiiviirirricirrerc et ne s s rsa s e e s e s s basn e s e sn e s 6
3.6  No Violation, Litigation or Regulatory ACHON.......cccovnircermnminirestinnisressssasasssnsaens 6
3.7 NOFIDART. cocciiiiiirs cer ciietirnes certe ittt it cr et b er e sas e ba s ses e as s a s ra b s b r s s e s e e bn b anbban s 6
38 LIIZANON.... ciiiicirs it imes ststisnens coviibisees sbarrereeis s e s e s a et b e sen e 6
39 Bankruptey Filings......ooees covennnn eereesine taeverereeesseEEETAeresiteeesesaaastanerrnestasETeesearnnrnes 7
3,10 1nvestment COmMPANY. cccvrvioieiereeiiesnenne cseeremresisrest e e sr s eras e sn s bsssena e sesnesnenensans 7
3.11 Other Representations and WaITANTIES. . ..ccoiieees vivievnissiniiin s inesissneanss s s sasssssaesbes 7
ARTICLE IV, REPRESENTATIONS AND WARRANTIES OF BUYER.......ccovverimricnneninne 7
4,1  Orgamzation Of BUYET.. .ot s s 7
4.2  Authonty of Buyer; Enforceability.. ..ooooe oot 7
4.3 NO CORIHCIS .oiiivieectiiiirereeeniesr e iienes ssescerraeses s s b e rran et san e s s enaebs saeesssaese s e nassenienaess 8
4.4 FCOC SHAMUS.. ..o coveveererrrireeereiaees corraees seisesesesrstasearastessresaeanass s trasstasasssesssnsssnasesnnssnsssensens 8
4.5  Buyer’s Financial Capability. ..o s 8
4.6 NOFINACL.. covveiriieiirieies coeeiririees crries ctrrreiie cresama e sserse ittt e aa e et s s e e s se e ress baas b s s 8
4.7 LIHGATHOM. coovvs evceiiretitercreneeb bbbt sa et e e st e s b 9
ARTICLE V. ACTION PRIOR TO THE CLOSING DATE ... et 9
5.1 Investgation DY BUYET ...ttt sttt 9
5.2 Investigation by Sellers.....ccociiiins s et 9
5.3  Preserve Accuracy of Representations and Warranties. ......cco... vcvenssiinnnnenns 9
54  Bankruptey Court Order. ... ot it s stieens st 9
5.5  Bankruptey FilIngs.... e covniis vris o st ctine e 10
5.6  Competing Proposals. ... coves e st s 11
5.7  Expense Reimbursement and Break-Up Fee. . .o 11
5.8  Consents of Third Parties; Governmental Approvals. ....... oo 12
5.9 SElers’ CONQUCT. cociieierietirermreseetesiene sesbisins criesrs sasss Smeiasresseestisraies sesssrserasnansrisatnasane 13
510 FEscrow Agent and Other ACHONS. ..ot cos « coverr ssvries siisreserecsneiit e 13
ARTICLE V1. ADDITIONAL AGREEMENTS . (.ci i 14
ARTICLE VII. CONDITIONS PRECEDENT TO THE OBLIGATIONS OF BUYER............ 14
7.1 No Misrepresentation or Breach of Covenants and Warranties .........coueorminnnines 14
72  No Restraint or LIIZAON ccoce. o v i cvii covvrrssemrmrrmsns cosien aiiiissnss s 14
7.3  FCC Consent and HSR Approval. . ... i viiee o cvenns snrisicisnnnnssnenns 15
2
RTA01/2140675v1

DAL 412356 1



EXECUTION COPY

Th  SAle OFGET. ..ot ciiiiritiicciis e ettt ar e s e e erbeess S sebesaeesanenreebaertansnrnares 15
7.5 Necessary CONSEIS. .......ccoiriiuiiiniisiieinirerrsrrrri st sietest ot etasassasassesseresisssstssesesssssssesenss 15
7.6 ClosIng DElIVETIES. ..ccuiiricis o ittt e etaae e as s e e as st b e 15
7.7 No Matertal Adverse ChangE ... ....coccoiiiiiiiniiisisinnsserier e st tssss et resaessssans 15
7.8 Lien ReleaSEs.. ittt nss e e s e en s e e 15
ARTICLE VIII. CONDITIONS PRECEDENT TO THE OBLIGATIONS OF SELLERS ....... 16
8.1  No Muisrepresentation or Breach of Covenants and Warranties. .......c.coveviicnnincnnnns 16
8.2 N0 Restraint of LItIZAHIOMN. ...cevuererirreeiciieresieesesesssrsiest et saaesessassnsssestessssresaansessesassnss 16
8.3  FCC Consent and HSR APProval. ...... cecooiocieecrireerectessns s sesnsnsis e 16
8.4 Sale OFer. ccovviri i s st o s s 16
B.5  CloSIng DElIVETIES. .cccveriis ceeiiiieies crrieire st r sttt e s s re e b b e saarns s nereas 16
ARTICLE IX. INDEMNIFICATION ....oiiiiiits ottt e seeesreersn e seeseesneseensssasssrennenssiossanns 16
9.1  Agreement of Sellers to Indemnify. ..ccoovvvninicciiiiiiies i, 16
9.2  Agreement of Buyer t0 Indemnify.........coovvvmmnmiiim e s 17
9.3 Procedures for Indemnification. ..... cocciininccneenimnnre s srteres seiisssseasnnees 17
9.4  Defense of Third Party Claims. ......cccociiecinininciiie it 18
9.5  Certain Limuts on Indemnification.......c.covcviciiiiinns s 19
ARTICLE X. TERMINATION .....ccctitierenenriiteniresrreisssinestss s iesssnssessesss sassisssssssssnsassnssnssssess 20
10.1  Termination... ........... . terteieiess + eesees seesbsesseeesareeesteriiesies seceeiissessieEsETISEORLIRReREREeRTe 20
10.2  Effect 0f TErmUNAtON. .........ccoeorureeiieiruiereessscesssneennssttsssaaenns csmsssnsssesesesssssssassasassrnssns 22
ARTICLE X1 GENERAL PROVISIONS ..... ..... e eeereirreeeniirnaeresrtneeeesnrrebbbasaaa Sesrsnesenrranens 22
11.1  Confidential Nature of Information. ... 22
11.2  No Public Announcement; Press Releases ...... cooovvvvveciciiiiinn i cnvsnnimeiiccnnaniees 22
11.3  DEfINIHONS.. cver e cirerereretiece et iete s e see et sesae e e reassbsa b st e b et b iR s shermareatsberssraacesassises 23
F1.4  INOUICES. coiveiees ceviireres ieveiers eeesebasseectatstanses sebessisrens settsearesnmastsnsnsneesesbesrassansassarasstse 27
11.5  Successors and ASSIZIS. .iuce wveriies coniiivenerssiisisssssessesasins sereesersssmassstiss s s rnes 28
11.6 Entire Agreement; AMENdIMENtS.......covvuiiimriissieisssesesnsssss et snsssasees 28
11,7 WAIVETS. coieet corvrieies + vvvverees csesresmiisessenresneassasnesss <sesssannrsssisssrn sessnernsiitomenestassssess 28
T1.8  EXPEISES. . ceoviecriies srennires ot ceviieies simiieinins esmaesnnssitten e Sateas bt 29
11.9  Construction and INTEIPretation. ... oot 29
11.10 Execution i COUTETPAITS.. ccevveees ctiriirrens ciistesaesissssnsssssserrmssransssssssmssnmmsasissnirasiasants 29
11,11 GOVErnINE LAW. ...+ o vt ceciriiies et sts fevnesssetsss s reasn st sa st bs s nnanes 29
11,12 Specific PErfOIMANCE.. .cccoco. oiiiirinietiinine st ssnss st b ses 29
11,13 JULISGICHON. rociiiiiis ctetieeeecerrisrens o sestercrsesssanastsibiss e s e entsbssens bees sasieesniitssnenitisusaasns 29
11,14 HEAAINES . ceecveeiiens ortiitiirieesesesns o sernassissnises s as s Sobabsm st et 30
EXHIBIT A - LICENSES ... .. ... et e besrarstsssetsnsreseesseRsbterianasstant e e res bivPRRRERIRL SRR T e ASE A-1
EXHIBIT B — ESCROW AGREEMENT ...... .. i - it + nrreries rnrn sreieininienemssisnsssneee B-1
EXHIBIT C —BILL OF SALE ... oo iicteieecnrnreeiicissesnens sevrsssesssssnsssesessnsassani s snnssssencests C-1
EXHIBIT D — SUBJECT MATTER OF OPINION OF COUNSEL TO SELLERS .............. D-1
EXHIBIT E — BIDDING PROCEDURES ORDER . ..oiocs e i it E-1
EXHIBIT F — SALE ORDER  ....o. coivire coereer ceererrimniernsreeissinnnns cesians sanee cansiisssnsnsriasssssisses F-1
EXHIBIT G — MOTION.. .. irris et « eteecees srtnrenemibessssssssnsssniiiss sensrers sississsaneas weveene corene G-1
3
RTA01/2140675v1

DAL 4123561




EXECUTION COPY

PURCHASE AGREEMENT

This Purchase Agreement (together with any agreements and schedules attached
hereto, the “Agreement”) is entered into on August 4, 2003 by and between NextWave Telecom
Inc., a Delaware corporation (“NextWave Telecom™), NextWave Personal Communications Inc.,
a Delaware corporation and wholly owned subsidiary of NextWave Telecom (“NextWave
Personal Communications™), NextWave Partners Inc., a Delaware corporation and wholly owned
subsidiary of NextWave Telecom (“NextWave Partners™), NextWave Power Partners Inc., a
Delaware corporation and wholly owned subsidiary of NextWave Partners (“NextWave Power
Partners,” and together with NextWave Telecom, NextWave Personal Communications and
NextWave Partners, “Sellers™), and Cingular Wireless LLC, a Delaware limited liability
company {“Buyer”).

WHEREAS, each of the Sellers has commenced a case (collectively, the “Chapter
11 Cases”) under Chapter 11 of the Bankruptcy Code in the United States Bankruptcy Court for
the Southern District of New York (the “Bankruptcy Court™) (such Chapter 11 Cases are being
Jomntly admimstered under case number 98-B 21529(ASH));

WHEREAS, Sellers have been granted authorizations by the FCC to construct
and operate broadband PCS systems on the frequencies and in the BTAs as described on the
attached Exhibit A (collectively, the “Licenses™); and

WHEREAS, Sellers wish to sell the Licenses to Buyer, and Buyer wishes 1o
purchase the Licenses from Sellers, in the manner and subject to the terms and conditions set
forth in this Agreement and pursuant to Section 363 of the Bankruptcy Code.

NOW, THEREFORE, in consideration of the mutual covenants herein and other
good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged,
the parties hereto, each intending to be legally bound, do hereby agree as follows:

ARTICLE 1.
PURCHASE AND SALE

1.1 Purchase and Sale. On the Closing Date, and upon the terms and
conditions set forth herein and subject to the approval of the Bankruptcy Court pursuant to
Section 363 of the Bankruptcy Code, Sellers shall sell, transfer, convey, assign, and deliver to
Buyer, and Buyer shall purchase and accept from Seliers, all of Sellers’ right and interest in and
to the Licenses, free and clear of all Encumbrances.

1.2 Purchase Price Payable at Closing.

(a) The aggregate purchase price (the “Purchase Price”) for the Licenses shall
be One Billion Four Hundred Million Dollars ($1,400,000,000.00). At the Closing, in exchange
for the Licenses, Buyer shall (1) pay or deliver to Sellers, by wire transfer in immediately
available funds (to an account which shall be designated 1n wniting at least five (5) business days
pror to Closing by Sellers), the Purchase Price, reduced by (a) the Indemmity Escrow Amount
and (b) the FCC Direct Payment, (i1) deliver the Indemnity Escrow Amount to the Escrow Agent
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to be held in escrow and administered in accordance with the terms of the Escrow Agreement
and (i) deliver, on behalf of the Sellers, the FCC Direct Payment to the United States Treasury.
The payments made by Buyer pursuant to, and in the manner required by, this Section 1.2(a)
shall constitute payment in full by Buyer to all of the Sellers.

(b) At or before the Closing, the parties shall make a good faith allocation of
the Purchase Price. After the Closing, the parties shall make consistent use of such allocation,
fair market value and useful lives for all tax purposes and in all filings, declarations and reports
with the IRS in respect thereof, including the reports required to be filed under Section 1060 of
the Internal Revenue Code, if any.

1.3 Excluded Liabilities. Buyer shall not assume, or otherwise be responsible
for any liabihities, obligations, taxes or indebtedness of Sellers or any of their Affiliates
(including, without limitation, any such liabilities, obligations, taxes or indebtedness related to
the Licenses), whether direct or indirect, hquidated or unliquidated, known or unknown, whether
accrued, absolute, contingent, matured, unmatured or otherwise, and whether arising out of
occurrences prior to, at or after the Closing (collectively, the “Excluded Liabilities”). Without
limiting the generality of the foregoing, all of Sellers’ cost sharing obligations to other PCS
licensees (or to microwave incumbents) relating to 1ts operations prior to the Closing and all of
Sellers’ relocation obligations tnggered by its operations prior to the Closing (each such liability
a “Microwave Relocation Liability” and, collectively, the “Microwave Relocation Liabilities™)
shall remain Sellers’ obligation and responsibility and shall not be assumed by or otherwise
become the responsibility of Buyer, even if such costs and obligations are not brought to the
attention of either Sellers or Buyer until after the Closing. Allowed claims for payment of
Microwave Relocation Liabilities ansing prior to the Closing shall be treated as administrative
expenses in the Sellers’ Chapter 11 Cases, entitled to priority of payment with other
administrative expenses pursuant to Section 503(b) of the Bankruptcy Code and shall be paid, to
the extent and in the amount of the liability, as determined by agreement of the Sellers or by
Final Order of the Bankruptcy Court, pursuant to (x) the plan of reorganization of the Sellers as
confirmed by Final Order of the Bankruptcy Court or (y) at the Sellers” option, otherwise
pursuant to Final Order of the Bankruptcy Court. From and after the Closing, the Sellers shall
maintain an adequate reserve for payment of administrative expenses, including, but not limited
to, Microwave Relocation Liabilities. Notwithstanding any provision of this Agreement to the
contrary, the Sellers, and each of them, and all parties in interest in the Sellers’ Chapter 11 Cases
shall have the right to object to any and all claims for payment of Microwave Relocation
Liabilities, and the Bankruptcy Court shall retain jurisdiction to consider and determine the
allowance of such clamms.

ARTICLE IL
CLOSING

2.1 Closing. The closing of the transfer of the Licenses (the “Closing”) shall
occur at the offices of Buyer at 10:00 A.M., local ime, on a date to be specified by Buyer to
Sellers, which closing date will not be more than ten (10) business days after the fulfillment or
waiver of the parties’ respective conditions to closing set forth m Articles VII and V111, or such
other time and place as the parties may agree (such date, the “Closing Date”)
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22 Closing Deliveries of Buyer. Subject to fulfillment or waiver of the
conditions set forth m Article VI, at the Closing, Buyer shall deliver all of the following:

()  Immediately available funds in the manner described in Section 1.2 in
accordance with the payment instructions to be provided by Sellers and the Escrow Agent to
Buyer prior to the Closing;

(b) A certificate of the secretary or assistant secretary of Buyer, dated as of
the Closing Date, as to the action by the manager of Buyer authorizing the execution, delivery
and performance of this Agreement and the transactions contemplated hereby;

(©) A certificate of an officer of Buyer, dated the Closing Date, certifying that
as of such Closing Date, (1) each representation and warranty of Buyer contained in this
Agreement is true and correct in all matenial respects and (ii) Buyer has complied in all material
respects with all of its covenants, agreements and obligations under this Agreement;

(d) A bill of sale transferring the Licenses to Buyer, in the form set forth on
Exhibit C attached hereto, duly executed by Buyer; and

{e} The Escrow Agreement duly executed by Buyer.
2.3 Closing Deliveries of Sellers. Subject to fulfillment or waiver of the

conditions set forth in Article VIII, at the Closing, each of the Sellers shall deliver all of the
following.

(a) A certificate of an officer of each of the Sellers, dated the Closing Date,
certifying that as of such Closing Date, (i) each representation and warranty of such Seller
contained in Sections 3.3(c), 3.4, 3.5, 3.6, 3.8, 3.9 and 3.10 of this Agreement is true and correct,
(11) each other representation and warranty of such Seller contained in this Agreement is true and
correct in all material respects and (iii) such Seller has compled in all material respects with all
of 1ts covenanis, agreements and obligations under this Agreement,

(b) A certificate of the secretary of each of the Sellers, dated as of the Closing
Date, as to the resolutions of the Board of Directors of such Seller authorizing the execution,
delivery and performance of this Agreement and the transactions contemplated hereby;

(©) A bill of sale transferring the Licenses to Buyer, in the form set forth on
Exhibjt C attached hereto, duly executed by Sellers;

(d)  Opinions of Sellers’ legal counsel, dated as of the Closing Date, covering
the matters set forth on Exhibit D attached hereto; and

(e) The Escrow Agreement duly executed by Sellers.

ARTICLE 1II.
REPRESENTATIONS AND WARRANTIES OF SELLERS

Sellers hereby jointly and severally represent and warrant to Buyer as follows:

3
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31 Organization of Sellers. Each of the Sellers is & corporation duly
organized, validly existing and in good standing under the laws of the State of Delaware. Each
of the Sellers is duly qualified and in good standing as a foreign corporation in each of the
Jurisdictions where such qualification is required by law, except for the failure of which would
not impair or otherwise affect Buyer’s mnterest in and right to control and operate the Licenses
free and clear of Encumbrances or would not be reasonably likely to materially delay or

materially impair Sellers’ ability to consummate the transactions contemplated by this
Agreement.

3.2 Authority of Sellers; Enforceability.

(a) Subject to the limmtations imposed on each Seller as a result of having
filed a petition for relief under the Bankruptcy Code, each of the Sellers has the full corporate
power and authority to own its Licenses. Subject to the Sale Order and the Bidding Procedures
Order becoming Final Orders, each of the Sellers has the full corporate power and authority to
execute, deliver and perform this Agreement and any agreement, document or instrument
executed and delivered pursuant to this Agreement or in connection with this Agreement. The
execution, delivery and performance of this Agreement and any agreement, document or
instrument executed and delivered pursuant to this Agreement or in connection with this
Agreement by each of the Sellers has been duly authorized and approved by all necessary
corporate action of such Seller. The execution, delivery and performance of this Agreement and
consummation of the transactions contemplated hereby do not require any approval or consent of
the holders of capital stock of any of the Sellers.

(b)  Subject to the Sale Order and the Bidding Procedures Order becoming
Final Orders, this Agreement 1s the legal, valid and binding obligation of each of the Sellers,
enforceable against each of them in accordance with its terms.

3.3  No Conflicts. Subject to the Sale Order, the Bidding Procedures Order
and the FCC Consent becoming Final Orders and the HSR Approval, neither the execution and
delivery of this Agreement nor the consummation of any of the transactions contemplated hereby
nor complhiance with or fulfillment of the terms, conditions and provisions hereof will:

(a) Violate or conflict with, result in a breach of the terms, conditions or
provisions of, or constitute a default, an event of default or an event creating rights of
acceleration, termination, modification or cancellation or a loss of rights under, or require any
notice to, authorization or approval of, filing with or consent under: (1)the certificate of
incorporation or bylaws of any of the Sellers; (2) any note, indenture, instrument, agreement,
mortgage, lease, hcense, franchise, permit or other authorization, right, restriction or obligation
to which any of the Sellers 1s a party or any of its properties is subject or by which any of the
Sellers 1s bound; (3) any Court Order to which any of the Sellers is a party or by which it is
bound; or (4) any Reguirements of Laws affecting any of the Sellers;

(b)  Require the approval, consent, authorization or act of, or the making by
the Sellers of any declaration, filing or registration with any Person, or
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(c) Result 1n the creation or imposition of any Encumbrance on any of the
Licenses.

34 The Licenses.

(a) Each of the Sellers has all state, local and federal permits, licenses,
franchises, variances, exemptions, orders, operating rights and other state, local and federal
governmental authorizations, consents and approvals, if any, necessary to conduct their business
as presently conducted, except for those the absence of which would not impair or otherwise
affect Buyer’s interest in and right 1o control and operate the Licenses free and clear of
Encumbrances or would not be reasonably likely to delay or impair Sellers’ ability to
consummate the transactions contemplated by this Agreement.

(b)  Sellers have performed as of the date of this Agreement, and will have
performed as of the Closing Date, all of their respective obligations required to have been
performed under the Licenses as of such dates, except for the non-performance of which would
not impair or otherwise affect Buyer’s interest in and right to control and operate the Licenses
free and clear of Encumbrances or would not be reasonably likely to delay or impair Sellers’
ability to consummate the transactions contemplated by this Agreement. No event has occurred
or condition or state of facts exists which constitutes or, afier notice or lapse of time or both,
would constitute a breach or default under the Licenses which permuts or, after notice or lapse of
time or both, would permut revocation, cancellation, suspension or adverse modification of the
Licenses, or which mught adversely affect the rights of Sellers under the Licenses, except for the
occurrence of which would not impair or otherwise affect Buyer’s mnterest in and right to control
and operate the Licenses free and clear of Encumbrances or would not be reasonably likely to
delay or impair Sellers’ ability to consummate the transactions contemplated by this Agreement.
Except as set forth in Schedule 3.4(c), the Licenses are valid and in full force and effect and have
been granted by the FCC by Final Order. Subject to the Sale Order, the Bidding Procedures
Order and the FCC Consent becoming Final Orders and HSR Approval, the Licenses may be
assigned and transferred to Buyer in accordance with this Agreement and will continue in full
force and effect thereafter without the consent, approval, or act of, or the making of any filing
with, any Governmental Body. The Licenses (i) were granted on the grant dates specified on
Exhibit A and (11) expire on the expiration dates specified on Exhibit A.

(¢)  Except for the Chapter 11 Cases and except as set forth on Schedule
3.4(c), (i) there are no judicial or administrative claims, actions, suits, demands, proceedings or
mvestigations pending or, to the knowledge of the Sellers, threatened against any of the Sellers
or any Affihate thereof relating 1o any of the Licenses in, before or by any court or
Governmental Body, (ii) there 1s no judgment, decree or injunction outstanding against any of
the Sellers or any Affiliate thereof relating to or involving the Licenses, (iii) there is no rule or
order outstanding agamnst any of the Sellers or any Affiliate thereof relating to or involving the
Licenses that would impair or otherwise affect Buyer’s interest in and right to control and
operate the Licenses free and clear of Encumbrances or that would create any Encumbrances that
would not be released pursuant to the Sale Order and (1v) there are no unsatisfied judgments
against any of the Sellers or any Affiliate thereof with respect to the Licenses.
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(d) Except as set forth in Schedule 3.4(c), each of the Sellers is qualified
under the FCC’s rules and the Communications Act to hold and convey the Licenses held by it,
and has been so qualified continuously since the filing of the applicable FCC Form 175
apphcation to participate in bidding on the right to use the frequencies encompassed by each of
the Licenses. Except as set forth n Schedule 3.4(c), to the knowledge of Sellers, there are no
facts or circumstances relating to the FCC qualifications of Sellers or any of their Affiliates that
would prevent or materially delay the FCC’s grant of any FCC Form 603 (or other appropriate
form) application under FCC rules and the Communications Act.

(e) Each of the Sellers has submitted to the FCC, on Form 601, a timely
notification of its satisfaction of the five-year construction benchmark applicable to each of the
Licenses held by 1t as mandated by 47 C.F.R. § 24.203. The factual assertions of the Sellers in
each Form 601 are true and correct in all material respects. The file number and grant date for
¢ach applicable benchmark notification is specified on Exhibit A.

3.5  Interests in Licenses. Except as described on Schedule 3.5, each of the
Sellers vahdly holds and has the right to control and operate 1ts Licenses, free and clear of all
Encumbrances. Notwithstanding anything to the contrary in this Agreement, upon delivery to
Buyer on the Closing Date, subject to the Sale Order and the FCC Consent having become Final
Orders, Buyer will validly hold and have the right to control and operate the Licenses, free and
clear of all Encumbrances. There are no obligations under 47 C.F.R. § 1.2111(d), 47 CF.R. §
24.714 or otherwise, to repay to the U.S. Government or any other party bidding credits utilized
by Sellers in connection with the auctions in which the right to use the frequencies encompassed
by the Licenses was awarded that are not satisfied by the FCC Direct Payment.

3.6  No Violation. Litigation or Regulatory Action. Sellers have complied in
all material respects with all Requirements of Law applicable to the Licenses. As of the date
hereof, Sellers have made all regulatory filings required, and paid all fees and assessments
imposed, with respect to the Licenses by any Governmental Body, and all such filings and the
calculation of such fees, are accurate 1n all material respects. Except as set forth in Schedule
3.4(c), there is no mvestigation, claim, action, suit or other proceeding pending or, to the best
knowledge of the Sellers, threatened against any of the Sellers, relating to any of the Sellers or
the Licenses which, if adversely determined, would result in the revocation, cancellation,
suspension or adverse modification of the Licenses, nor are any of the Sellers aware of any
reasonable basis for any such mvestigation, claim, action, suit or proceeding.

3.7  No Finder. Except for UBS Investment Bank (formerly UBS Warburg
LLC), to which any and all obhigations relating to the transfer of the Licenses hereunder will be
satisfied solely by the Sellers, no broker or finder has acted on behalf of the Sellers in connection
with the transactions contemplated hereby.

38  Litigation Except as set forth in Schedule 3.4(c), there 1s no action,
claim, demand, suit, proceeding, arbitration, grievance, citation, summons, subpoena, inquiry or
mvestigation of any nature, civil or criminal, regulatory or otherwise, m law or in equity,
pending or, to the knowledge of the Sellers, threatened against or relating to the Sellers or the
Licenses which seeks to enjoin or rescind the transactions contemplated by this Agreement or
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oth_erwise prevent Sellers from complymg with the terms and provisions of this Agreement or
which could result in a Material Adverse Change.

3.9  Bankruptcy Filings. As of the date of this Agreement, there are no
motions pending, and the Sellers are not aware of any intention of a third party to file a motion,
to convert or dismuss the Chapter 11 Cases or to appoint a trustee. As of the Closing Date, there
shall be no motion pending, and the Sellers shall not be aware of any intention of a third party to
file a motion, to convert or dismiss the Chapter 11 Cases or to appoint a trustee which would
result in a cancellation or repudiation of this Agreement or the transactions contemplated hereby.
There are no motions pending or orders of the Bankruptcy Court in effect that would prevent
Sellers from complying with the terms of this Agreement.

3.10 Investment Company. None of the Sellers is, nor after consummation of
the transactions contemplated by this Agreement will be, an investment company, unit
investment trust or face-amount certificate company under the Investment Company Act of
1940, as amended, or subject to regulation under such Act, or controlled by an investment
company, unit investment trust or face-amount certificate company under such Act.

311 Other Representations and Warranties. Except for the representations and
warranties set forth in this Agreement and the certificates delivered at Closing pursuant to
Article 11, no Seller is making any other representations or warranties concerning the Licenses or
the Sellers.

ARTICLE 1V,
REPRESENTATIONS AND WARRANTIES OF BUYER

Buyer hereby represents and warrants to Sellers as follows:

4.1  Organization of Buyver. Buyer is a limited liability company, duly
organized, validly existing and in good standing under the laws of the State of Delaware.

4.2 Authonty of Buvyer: Enforceability,

(a)  Buyer has the full limited liability company power and authority to
execute, deliver and perform this Agreement and any agreement, document or instrument
executed and delivered pursuant to this Agreement or in connection with this Agreement. The
execution, delivery and performance of this Agreement and any agreement, document or
mstrument executed and delivered pursuant to this Agreement or in connection with this
Agreement by Buyer have been duly authorized and approved by all necessary limited liability
company actions on the part of Buyer.

(b)  This Agreement is the legal, valid and binding agreement of Buyer,
enforceable aganst Buyer in accordance with its terms, except for the effect thereon of any
applicable bankruptcy, insclvency, reorganization, moratorium, and similar laws affecting the
rights of creditors generally, and general principles of equity.
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43  No Conflicts. Subject to the Sale Order, the Bidding Procedures Order
and the FCC Consent becoming Final Orders and the HSR Approval, neither the execution and
delivery of this Agreement nor the consummation of any of the transactions contemplated hereby
nor compliance with or fulfillment of the terms, conditions and provisions hereof will:

(a) Violate or conflict with, result in a breach of the terms, conditions or
provisions of, or constitute a default, an event of default or an event creating rights of
acceleration, termination, modification or cancellation or a loss of rights under, or require any
notice to, authorization or approval of, filing with or consent under: (1)the certificate of
formation or operating agreement of Buyer; (2) any note, indenture, instrument, agreement,
mortgage, lease, license, franchise, permit or other authorization, right, restriction or obligation
to which Buyer is a party or any of its properties is subject or by which Buyer is bound, except
for the occurrence of which would not be reasonably likely to materially delay or materially
impair Buyer’s ability to consummate the transactions contemplated by this Agreement; (3) any

Court Order to which Buyer 1s a party or by which 1t 1s bound; or (4) any Requirements of Laws
affecting Buyer.

(b) Require the approval, consent, authorization or act of, or the making by
Buyer of any declaration, filing or registration with any Person (other than filings with the
Securities and Exchange Commission).

44  FCC Status. (i) Each of Buyer and its Affiliates holds or controls all FCC
hicenses necessary to the lawful operation of its business and has the requisite FCC qualifications
to hold or control such FCC licenses except as would not be reasonably likely to materially delay
or materially impair Buyer's ability to consummate the transactions contemplated by this
Agreement, (i1) there i1s no pending or threatened application, petition, objection or other
pleading with the FCC or other Governmental Body challenging the FCC qualifications of Buyer
or any of its Affihates to hold any of its FCC licenses, except for rule making or similar
proceedings of general applicability to persons engaged in substantially the same business
conducted by Buyer or any of its Affiliates and except as would not be reasonably likely to
materially delay or materially impair Buyer’s ability to consummate the transactions
contemplated by this Agreement, (1i) Buyer and its Affiliates are qualified under FCC rules and
the Communications Act to hold or control the entities which will hold the Licenses to be held
by Buyer or any person under common control with Buyer after the effective time of this
Agreement, and (iv) to the knowledge of Buyer, there are no facts or circumstances relating to
the FCC qualifications of Buyer or any of its Affiliates that would prevent or materially delay the
FCC’s grant of any FCC Form 603 (or other appropriate form) application contemplated by this
Agreement under FCC rules and the Communications Act.

4.5  Buyer’s Financial Capability. Buyer has the financial capability,
mcluding all financing, sufficient cash or cash equivalents and/or credit facilities, necessary to
consummate the transactions contemplated n this Agreement and pay the Purchase Price.

46  No_Finder. Except for Lehman Brothers Inc., to which any and all
obligations relating to the transfer of the Licenses hereunder will be satisfied solely by Buyer, no
broker or finder has acted on behalf of Buyer in connection with the transactions contemplated
hereby.
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4.7  Litigaton. There is no action, claim, demand, suit, proceeding,
arbitration, grievance, citation, summons, subpoena, inquiry or investigation of any nature, civil
or criminal, regulatory or otherwise, in law or in equity, pending or, to the knowledge of Buyer,
threatened against or relating to Buyer which seeks to enjoin or rescind the transactions
contemplated by this Agreement or otherwise prevent Buyer from complying with the terms and
provisions of this Agreement.

ARTICLE V.
ACTION PRIOR TO THE CLOSING DATE

5.1  Investigation by Buyer. Sellers shall furmish to Buyer or its authorized
representatives such information concerning the Licenses and Sellers as shall be reasonably
requested, including all such information as shall be necessary to enable Buyer or its authorized
representatives to venfy the accuracy of the representations and warranties contained in this
Agreement, to vernify that the covenants of Sellers contained in this Agreement have been
complied with and to determine whether the conditions set forth in Article VII have been
satisfied. No investigation made by Buyer or its authorized representatives hereunder shall
affect the representations and warranties of Sellers hereunder.

5.2 lnvestigation by Sellers. Buyer shall furnish to Sellers or their authorized
representatives such information concerning Buyer as shall be reasonably requested, including
all such information as shall be necessary to enable Sellers or their authorized representatives to
verify the accuracy of the representations and warranties contained in this Agreement, to verify
that the covenants of Buyer contained in this Agreement have been complied with and to
determine whether the conditions set forth in Article VIII have been satisfied. No investigation
made by Sellers or their anthorized representatives hereunder shall affect the representations and
warranties of Buyer hereunder.

5.3  Preserve Accuracy of Representations and Warranties. Each of the parties
hereto shall refrain from taking any action that would render any representation or warranty of
such party contained in this Agreement inaccurate in any material respect as of the Closing Date.
Each party shall promptly notify the other mn writing (a) of any action, suit, claim, proceeding or
investigation that shall be instituted or threatened agamst such party to restrain, prohibit or
otherwise challenge the legality of any transaction contemplated by this Agreement or (b) of any
development causing a breach of any of the representations and warranties of such party in
Articles Ill or IV above, as applicable. No disclosure by any party pursuant to this Section 5.3,
however, shall be deemed to amend or supplement this Agreement or any of its schedules or to
prevent or cure any misrepresentation, breach of warranty or breach of covenant therein.

5.4 Bankruptcy Court Order.

(a) As soon as practicable, but m no event later than twenty-four (24) hours
after the execution of tis Agreement, Sellers shall each file with the Bankruptcy Court and serve
upon all appropriate creditors and parties-in-mterest (including all such creditors and parties-in-
interest as may be designated by Buyer), a motion m the form attached hereto as Exhibit G
seeking (1) entry of the Bidding Procedures Order and (1i) entry of the Sale Order.
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(b)  Each of the Sellers shall use its best efforts to obtain the Bidding
Procedures Order no later than August 29, 2003, and the Sale Order no later than October 17,
2003, subject to its obligations to comply with any order of the Bankruptcy Court (including, but

not limited to, Sellers” right and ability to conduct an auction in accordance with the Bidding
Procedures Order).

(c) Each of the Sellers shall promptly make any filings and use its best efforts
to obtain any and all other approvals and orders necessary or appropriate for consummation of
the transactions contemplated hereby, subject to its obligations to comply with any order of the
Bankruptcy Court.

(d) In the event an appeal is taken, or a stay pending appeal is requested, from
either the Bidding Procedures Order or the Sale Order, Sellers shall immediately notify Buyer of
such appeal or stay request and shall provide to Buyer promptly a copy of the related notice of
appeal or order of stay. Sellers shall also provide Buyer with written notice of any motion or
apphcation filed in connection with any appeal from esther of such orders. Sellers and Buyer
shall use their respective commercially reasonable best efforts to defend any such appeal.

(e)  From and after the date hereof, none of the Sellers shall take any action
the effect of which would be, or fail to take any action the effect of which failure to act would
be, to: (i) prevent or matenally impede the vesting, upon the Closing Date, of the Licenses in
Buyer free and clear of all Encumbrances; or (ii) result 1n the reversal, voiding, modification or
staying of the Bidding Procedures Order or the Sale Order. Subject to their obligations to
comply with any order of the Bankruptcy Court (including, but not limited to, Sellers’ right and
ability to conduct an auction in accordance with the Bidding Procedures Order), each of the
Sellers agrees not to file, consent to be filed or support a plan of reorganization, or file any
pleadings, with the Bankruptcy Court that would be inconsistent with the terms of this
Agreement or would conflict with or diminish any of Buyer’s nghts hereunder.

6 Buyer shall provide such cooperation and assistance as Sellers may
reasonably request mm order to enable Sellers to satisfy their obligations under this Section 5.4.

5.5 Bankruptcy Filings.

(a) From and after the date of this Agreement through the Closing Date, each
of the Sellers shall deliver (or cause to be delivered) to Buyer copies of all pleadings, motions,
nohces, statements, schedules, applications, reports and other papers that are to be filed by
Sellers 1n the Chapter 11 Cases that relate, in whole or in part, to this Agreement or Buyer, or its
constituent members or its or their agents or representatives, within such time prior to the filing
of such papers as may be reasonable under the circumstances before the filing of such papers.

(b) Commencing with the filing of the Sale Motion and ending on the first to
occur of the Closing or the terrunation of this Agreement, Buyer shall not take (i) any action in
the Chapter 11 Cases, including but not hmited to the filmg of a plan of reorganization or offer
to purchase any of Sellers’ assets without the prior wnitten consent of Sellers (although nothing
heremn shall prevent Buyer from asserting its rights or fulfilling its obligations under this
Agreement) or (11) any actions nor file any pleadings, other than those specifically contemplated
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by this Agreement, before any court or Governmental Body with respect to Sellers, the Licenses,
or any of Sellers’ other assets or operations without the prior written consent of Sellers (although

nothing herein shall prevent Buyer from asserting its rights or fulfilling its obligations under this
Agreement).

5.6 Competing Proposals.

(a) Prior to entry of the Bidding Procedures Order, none of the Sellers shall
directly or indirectly, through any officer, director, employee, advisor or otherwise, solicit any
Competing Proposal or participate in any negotiations with respect thereto. Following the entry
of the Bidding Procedures Order and prior to entry of the Sale Order, the Sellers may not solicit
any Competing Proposal, but may take all actions with respect to Competing Proposals
according to the procedures set forth 1 the Bidding Procedures Order. Following the entry of
the Sale Order, none of the Sellers shall directly or indirectly, through any officer, director,
employee, advisor or otherwise, solicit any Competing Proposal or participate in any
negotiations with respect thereto.

(b) From and after the date of this Agreement, Sellers shall keep Buyer
informed of all Competing Proposals in accordance with the terms of the Bidding Procedures
Order.

5.7 Expense Reimbursement and Break-Up Fee.

(a) Notwithstanding anything in this Agreement to the contrary, commencing
on the entry of the Bidding Procedures Order, in addition to and cumulative of any rights and
remedies of Buyer set forth in Section 10 1 hereof and subject to Section 5.7(d) hereof, Sellers
agree, jointly and severally, to pay Buyer both the Expense Reimbursement and the Break-Up
Fee in the event this Agreement is terminated:

@ by Buyer pursuant to Sections 10.1(d)(i) or 10 1(d)(ii); or
(i) by Sellers pursuant to Section 10 1{e)(i)

(b)  Notwithstanding anything n this Agreement to the contrary, commencing
on the entry of the Bidding Procedures Order, in addition to and cumulative of any rights and
remedies of Buyer set forth in Sections 5.7(c) and 10.1 hereof, Sellers agree, jointly and
severally, to pay Buyer the Expense Reimbursement n the event this Agreement 1s terminated:

)] by Buyer pursuant to Sections 10.1(b), 10.1(c), 10.1(d)(iii),
10.1(d)(v) or 10.1(d)(vm); or

(i) by Sellers pursuant to Sections 10.1(c), 10.1(e)(iii) or 10.1(e)}(iv).

(c) Notwithstanding anything in this Agreement to the contrary, commencing
on the entry of the Bidding Procedures Order, in addition to and cumulative of any rights and
remedies of Buyer set forth in Sections 5.7(b) and 10.1 hereof and subject to Section 5.7(d)
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hereof, Sellers agree, jointly and severally, to pay Buyer a Break-Up Fee in the event this
Agreement 15 terminated:

(1) by Buyer pursuant to Section 10.1(b) due to a willful breach by
any of the Sellers of any of the provisions of Articles I, I, V, V1, IX or XI of this Agreement; or

(1) by Buyer pursuant to Section 10.1(d)(ni); and

with respect to clauses (i) or (ii) of this Section 5.7(c), any of the Sellers enters into any
agreement (including submission of a plan of reorganization) contemplating a Competing
Proposal within six months of such termination.

{(d) Expense Reimbursement payments pursuant to Sections 5.7(a) or 5.7(b)
shall be paid by Sellers on the business day following termination of this Agreement by wire
transfer of ymmediately available funds to an account designated by Buyer. Break-Up Fee
payments pursuant to Sections 5.7(a) or 5.7(c) shall be paid by Sellers on the business day
following the first to occur of (1) the release to Sellers of any deposit made pursuant to the
Bidding Procedures Order, (1) consummation of an agreement contemplating a Competing
Proposal or (iii) consummation of a plan of reorganization contemplating a Competing Proposal,
by wire transfer of immediately available funds to an account designated by Buyer, provided that
such Break-Up Fee payments shall be paid (y) solely out of the proceeds of such deposit or
transaction or pursuant to such plan of reorgamization and (z) net of any Expense Reimbursement
payments actually made previously by Sellers to Buyer. All payments required to be made
pursuant to this Section 5.7 shall constitute an allowed administrative expense under Section
503(b)(1) of the Bankruptcy Code, but shall be payable solely as set forth m the preceding
clause. Upon any such payment of the Expense Reimbursement and the Break-Up Fee, each of
the parties and their Affiliates shall be deemed fully released and discharged from any liability or
obligation arising under or resulting from this Agreement (other than those provisions of this
Agreement that survive terrmnation as set forth in Section 10.2), and no party nor any of its
Affiliates shall have any other remedy or cause of action under or in relation to this Agreement
including, without limrtatson, for reimbursement of expenses ncurred in connection with this
Agreement and the transactions contemplated hereby.

5.8 Consents of Third Parttes; Governmental Approvals.

(a) Consents, Each of the parties will use their commercially reasonable best
efforts to secure, before the Closing Date, any consent, approval or waiver, in form and
substance reasonably satisfactory to Buyer, from any party or Governmental Body as required to
be obtained to assign the Licenses to Buyer or to otherwise satisfy the conditions set forth
herein; provided that no Seller shall make any agreement or understanding affecting the Licenses
as a condition for obtaming any such consent, approval or waiver except with the prior written
consent of Buyer; and provided further that Buyer shall have no obhgation to offer or pay any
consideration in order to obtain any such consent or approval (other than as provided in Section
1.2).

(b)  FCC Consents. Buyer and Sellers shall, as promptly as practicable, but in
no event later than ten (10) busmess days following entry of the Sale Order, file with the FCC

12
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FCC Form 603 (or other appropnate form) applications seeking consent to assign the Licenses
from Sellers to Buyer. Such applications shall include a request to the FCC that it, as part of the
FCC Consent, state that delivery of the FCC Direct Payment as contemplated in this Agreement
(including the timing for such FCC Direct Payment) will constitute full payment, and satisfies all
conditions, required under 47 C.F.R. § 1.2111 and § 24.714. To the extent any License being
assigned involves a disaggregation of C Block spectrum and 10-year construction deadlines are
applicable pursuant to 47 CJF.R. § 24203, the Form 603 shall reflect that the
Seller/disaggregator shall be responsible for meeting the 10-year requirement for its retained
spectrum and the Buyer/disaggregatee shall be responsible for meeting the 10-year requirement
for its assigned spectrum. The parties shall cooperate and use their respective reasonable efforts
to prosecute such application to a favorable conclusion, including the preparation and filing of
any request for waiver that the FCC indicates is necessary to grant the applications, and shall
each bear their own costs for such filings. Each party shall respond with reasonable diligence
and dispatch to any request for additional information made in response to such filings.

(c) HSR Filing. As soon as reasonably practicable, but in no event later than
fifteen (15) business days following entry of the Sale Order, the parties will take such action, if
any, as may be required to be taken by them under the HSR Act in connection with the
transactions contemplated hereby. Each party will cooperate in the preparation of, and will file
complete and accurate notification and report forms with respect to the transactions
contemplated hereby, pursuant to the HSR Act and the rules and regulations promulgated
thereunder, and will file on a tumely basis such additional information and documentary
materials as may be requested by any Governmental Body pursuant to the HSR Act. Each party
will request early termination of the warting period under the HSR Act. Each party shall
promptly inform the other of any inquiries or communications from any such Governmental
Body. Each party shall respond with reasonable diligence and dispatch to any request for
additional information made in response to such filings. Each party shall pay its respective costs
of comphance with the HSR Act, except that the Buyer shall be responsible for the Federal
Trade Commission filing fee for any required filing under the HSR Act.

59  Sellers’ Conduct. From the date of this Agreement until the Closing, each
of the Sellers shall:

(a) use its best efforts not to surrender, or to permit an adverse modification
of, revocation of, forfeiture of, or failure to renew under regular terms, any of the Licenses, or
cause the FCC to stitute any proceeding for the revocation, suspension, or adverse
modification of any such Licenses;

(b) not take any action that is mconsistent with the FCC Term Sheet; and
(¢)  comply with all Requirements of Laws applicable to the Licenses.

510 FEscrow Agent and Other Actions. Without limitation of any other
provision of this Agreement, as soon as practicable after the execution of this Agreement, the
parties shall use their respective commercially reasonable efforts to select an Escrow Agent and
cooperate with the other to take such other actions as may be necessary to effectuate in a timely
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manner the Closing after the fulfillment or waiver of the parties’ respective conditions set forth
in Articles VII and VIIL

ARTICLE VL
ADDITIONAL AGREEMENTS

Sellers, from time to time after the Closing, at Buyer’s request, will execute,
acknowledge and deliver to Buyer such other instruments of conveyance and transfer and will
take such other actions and execute and deliver such other documents, certifications and further
assurances as Buyer may reasonably require i order to vest more effectively in Buyer, or to put
Buyer more fully in possession of, any of the Licenses. In addition to any specific requirement
set forth herein, such as set forth in Section 5 8, each of the parties hereto will cooperate with the
other and execute and deliver to the other parties hereto such other instruments, documents and
information and take such other actions as may be reasonably requested from time to time by any
other party hereto as necessary to (a) carry out, evidence and confirm the intended purposes of
this Agreement and (b) make any declaration, filing or registration with any Governmental Body,
including, but not limited to, the Securities and Exchange Commission.

ARTICLE VI
CONDITIONS PRECEDENT TO THE OBLIGATIONS OF BUYER

The obligations of Buyer under this Agreement shall be, at the option of Buyer,
subject to the satisfaction of the conditions set forth below, on or prior to the Closing Date.
These conditions are solely for the benefit of Buyer and may be waived by Buyer at any time in
its sole discretion.

7.1 No Misrepresentation or Breach of Covenants and Warranties. There shall
have been no matenal breach by Sellers in the performance of any of their covenants and

agreements herein. Subject to the next succeeding sentence, each of the representations and
warranties of Sellers contamned in Sections 3.3(c), 3.4, 3.5, 3.6, 3.8, 3.9 and 3.10 of this
Agreement shall be true and correct and each of the other representations and warranties of
Sellers contained 1n this Agreement shall be true and correct in all matenal respects. For the
purpose of this Section 7 1, any qualification or linitation of any representation or warranty by
reference to any schedule shall be disregarded in deternmning any inaccuracy, untruth,
mcompleteness or breach thereof.

72 No Restraint or Litigation

(a) No Governmental Body shall have commenced an action, sut,
mvestigation or proceeding (other than, if commenced, any such actions, suits, investigations or
proceedings that have been withdrawn or dismissed with prejudice prior to Closing) to restrain or
prohibit or otherwise challenge the legahty or validity of the transactions contemplated hereby,
or which would adversely affect Buyer’s interest in and right to control and operate the Licenses
free and clear of Encumbrances following the Closing.

(b No Person shall have commenced an action, suit, investigation or
proceeding (other than, if commenced, any such actions, suits, investigations or proceedings that
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have been withdrawn or dismissed with prejudice prior to Closing) which, if adversely
determined, would be reasonably likely to impair or otherwise affect Buyer’s interest in and right
to control and operate the Licenses free and clear of Encumbrances or delay or impair any
party’s ability to consummate the transactions contemplated by this Agreement.

7.3 ECC Consent and HSR Approval. Notwithstanding any other provision
in this Agreement, (a) the FCC shall have issued the FCC Consent (i) without any modification
to the amount of the Purchase Price or the amount of the FCC Direct Payment not consented to
by Buyer, (1) without any requarement that Buyer pay any amount to the FCC or any other party
(other than as contemplated in Section 1.2(a)) and (3ii) without any other adverse conditions
imposed on Buyer or any of its Affiliates, (b) the FCC Consent shall have become a Final Order
and (c) the FCC shall have withdrawn with prejudice any appeal or challenge to the Sale Order.
Without limmting the generality of the foregoing, the parties specifically agree that if the FCC
Consent does not (1) (a) waive the full payment requirements and all other conditions under 47
C.FR. § 12111 and § 24 714, subject to delivery of the FCC Direct Payment as contemplated in
this Agreement (including the timing for such FCC Direct Payment), or (b) state that delivery of
the FCC Direct Payment as contemplated in this Agreement (including the timing for such FCC
Direct Payment) constitutes full payment, and satisfies all conditions, required under 47 C.F.R. §
1.2111 and § 24 714 and (i1) grant any other waivers requested necessary to implement the
transfers contemplated by this Agreement, or otherwise grant such relief requested, as part of any
apphcation seeking such FCC Consent, then the FCC Consent shall be deemed to contain an
adverse condition imposed on Buyer. Any approvals of the transactions contemplated by this
Agreement required under the HSR Act shall have been obtained without any adverse conditions
imposed on Buyer or any of its Affiliates. The applicable waiting period under the HSR Act, if
applicable, shall have expired or been terminated.

7.4 Sale Order. The Sale Order shall have been entered and become a Final
Order and shall not have been modified.

75  Necessary Consents. Sellers shall have delivered all third party consents
or approvals required for Sellers to consummate the transactions comtemplated by this
Agreement.

7.6  Closing Deliveries. Each of the Sellers shall have made all of its closing
deliveries described 1n Section 2.3.

7.7  NoMaterial Adverse Change. There shall not have occurred any Matenal
Adverse Change, or any condition or event that could reasonably be expected to result in a
Material Adverse Change.

7.8 Lien Releases. Without limiting in any way the Sale Order, Buyer shall
have received affirmative releases of all Encumbrances relating to the Licenses.

15
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ARTICLE VIIL
CONDITIONS PRECEDENT TO THE OBLIGATIONS OF SELLERS

. The obligations of Sellers under this Agreement shall be, at the option of Sellers,
subject to the satisfaction of the conditions set forth below, on or prior to the Closing Date.

These conditions are solely for the benefit of Sellers and may be waived by Sellers at any time in
their sole discretion.

8.1  No Misrepresentation or Breach of Covenants and Warranties. There shall
have been no matenal breach by Buyer in the performance of any of its covenants and
agreements heremn. Each of the representations and warranties of Buyer contained in this
Agreement shall be true and correct in all material respects.

8.2 No_Restraint or Litigation. No Govermnmental Body shall have
commenced an action, suit, investigation or proceeding (other than, if commenced, any such
actions, suits, mvestigations or proceedings that have been withdrawn or dismissed with
prejudice prior to Closing) to restrain or prohibit or otherwise challenge the legality or validity of
the transactions contemplated hereby, or which is reasonably likely to prevent Buyer from
complying with the terms of this Agreement.

83  ECC Consent and HSR Approval, Notwithstanding any other provision in
this Agreement, (a) the FCC shall have issued the FCC Consent without any (i) modification of
the amount of the Purchase Price not consented to by Sellers, (i1) modification of the amount of
the FCC Direct Payment not consented to by Sellers or (iii) modification of the terms of Section
3 of the FCC Term Sheet, the language of which is attached as Schedule 8.3 hereto, not
consented to by Sellers that would result in a material adverse effect on Sellers and (b) the FCC
Consent shall have become a Final Order. The applicable waiting period under the HSR Act, if
apphicable, shall have expired or been terminated.

8.4 Sale Order. The Sale Order shall have been entered and become a Final
Order and shall not have been modified.

8.5  Closing Deliveries. Buyer shall have made all of its closing deliveries
described 1n Section 2.2.

ARTICLE IX.
INDEMNIFICATION

9.1 Agreement of Sellers to Indemnify. Subject to the terms and conditions of

this Article IX, each of the Sellers agrees, jointly and severally, to indemnify, defend, and hold
harmless the Buyer Indemmified Parties from, against, for, and in respect of any and all Losses
asserted against, imposed upon, or ncurred by the Buyer Indemnified Party (whether before or
after the Closing) by reason of, resuiting from, based upon, or arising out of:

(a) the breach of any representation or warranty of any Seller contained in or
made pursuant to this Agreement or in any certificate, Schedule, or Exhibit furmished by any
Seller 1n connection herewith;
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(b)  the breach of any covenant or agreement of any Seller contained in or
made pursuant to this Agreement; or

(©) any Excluded Liability.

For purposes of this Section 9.1, (i) to the extent any facts or circumstances can
be deemed a breach of a representation or warranty by any Seller, or be deemed an Excluded
Liability, such facts and circumstances shall be deemed to be an Excluded Liability and (ii) for
purposes of determining if any representation or warranty of any Seller has been breached, any
qualification or limitation of such representation or warranty by reference to any schedule shall
be disregarded in determining any inaccuracy, untruth, incompleteness or breach thereof.

9.2  Agreement of Buyer to Indemnify. Subject to the terms and conditions of
this Article IX, Buyer agrees to indemnify, defend, and hold harmless the Seller Indemnified
Parties from, against, for, and in respect of any and all Losses asserted against, imposed upon, or
incurred by the Seller Indemnified Party (whether before or after the Closing) arising out of:

(2) the breach of any representation or warranty of Buyer contained in or
made pursuant to this Agreement or in any certificate, Schedule, or Exhibit furnished by Buyer
in connection herewith; or

(b)  the breach of any covenant or agreement of Buyer contained in or made
pursuant to this Agreement.

9.3 Procedures for Indemmification.

(a) An Indemmfication Claim shall be made by the Indemnified Party by
delivery of a written declaration to the Indemnitor requesting indemmfication and specifying the
basis on which indemnification is sought and the amount of asserted Losses and, in the case of a
Third Party Claim, contaming (by attachment or otherwise) such other information as the
Indemnified Party shall have concerning such Third Party Claim.

(b)  If the Indemnification Claim involves a Third Party Claim, the procedures
set forth 1n Section 9.4 hereof shall be observed by the Indemnified Party and the Indemnitor.

(c) If the Indemnification Claim involves a matter other than a Third Party
Claim, the Indemmnitor shall have twenty (20) calendar days to object to such Indemmification
Claim by delivery of a wntten notice of such objection to the Indemnified Party specifying in
reasonable detail the basis for such objection. Failure to timely so object shall constitute a final
and binding acceptance of the Indemmfication Claim by the Indemmnitor and the Indemnification
Claim shall be paid in accordance with Section 9.3(d) hereof. If an objection is timely
interposed by the Indemmitor, then the Indemmified Party and the Indemnitor shall negotiate in
good faith for a period of thirty (30) calendar days from the date (such period is hereinafter
referred 10 as the “Negounation Period”) the Indemnified Party receives such objection. Subject
to the provisions of Section 11.13, nothing herein shall prevent the parties from seeking
equitable or injunctive relief 1n a court of equity with respect to such dispute.
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{d}  Upon determination of the amount of an Indemnification Claim that is
binding on both the indemnitor and the Indemnified Party, the Indemnitor shall pay the amount
of such Indemnification Claim from the Indemnity Escrow Amount if such payment is due from
the Sellers, or by wire transfer of immediately available funds if such payment is due from the
Buyer, within ten (10) days of the date such amount is determined. During the pendency of the
Chapter 11 Cases, any obligation of Sellers under this Article IX shall be treated as an

administraive expense claim in the Chapter 11 Cases pursuant to Section 503(b)(1) of the
Bankruptcy Code.

9.4 Defense of Third Party Claims.

()  In the event a claim, suit or proceeding by a third party is made or filed
against any Indemnified Party (a “Third-Party Claim™), such Indemnified Party shall promptly
after the receipt of written notice of such claim, suit or proceeding notify the Indemnitor in
writing of such claim, suit or proceeding and thereafter the Indemnified Party shall promptly
dehver to the Indemnitor copies of all notices and documents (including court papers) received
by the Indemnified Party relating to the Third-Party Claim; provided, however, that the failure of
the Indemnified Party to give timely notice of any such claim, suit or proceeding or to make
timely delivery of any such notices or documents shall not relieve the Indemnmitor of its
indemnification obligations with respect to such claim, suit or proceeding except to the extent
that such Indemmitor has been materially prejudiced thereby.

(b) The Indemnitor shall have thirty (30) days (or such lesser time as may be
necessary to comply with statutory response requirements for litigation claims) from receipt of
the indemnification claim (the “Notice Period”) to notify the Indemnified Party, (i) whether or
not the Indemnitor disputes its Liability to the Indemnified Party with respect to such claim and
(i) notwithstanding any such dispute, whether or not the Indemnitor desires, at its sole cost and
expense, to defend the Indemmified Party against such claim.

) In the event that the Indemnitor notifies the Indemnified Party
within the Notice Period that it desires to defend the Indemnified Party against such claim then,
except as heremafter provided, the Indemmitor shall have the sole and absolute right afier the
receipt of notice, at its option and at its own expense, to be represented by counsel of its choice
and to control, defend against, negotiate, settle or otherwise deal with such proceeding, claim or
demand; provided, however, that the Indemnified Party may, at its election, participate in, but
not control, the defense of any such proceeding, claim or demand through counsel of its own
choice, but the fees and expenses of such counsel shall be at the expense of the Indemnified
Party, unless the Indemmified Party shall have been advised by such counsel that there may be
one or more legal defenses available to 1t that are different from or in addition to those available
to the Indemmitor (1n which case, if the Indemmnified Party notifies the Indemnitor in writing that
1t elects separate counsel at the expense of the Indemmitor, the Indemnitor shall not have the right
to assume the defense of such action on behalf of the Indemnified Party with respect to such
defenses).

(iiy  Except where the Indemmior (A)timely elects to defend the
Indemmified Party agamst such claim or demand (in which case Sections 9.4(b)(i) and (ii) shall
govern), or (B) Indemnitor disputes 1ts Liabifity i a timely manner under this Section 0.4, the
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Indemmitor shall be conclusively liable for the amount of any Loss resulting from such claim or
defense which is unsuccessful.

{¢)  The Indemnified Party and the Indemmitor shall cooperate with each other
in all reasonable respects in connection with the defense of any Third-Party Claim, including
making available records relating to such claim and furnishing, without expense to the
Indemnitor, management employees of the Indemnified Party as may be reasonably necessary
for the preparation of the defense of any such claim or for testimony as witness in any
proceeding relating to such claim.

(d)  Neither the Indemmitor nor the Indemmfied Party may settle any such
proceeding, claim or demand 1f such settlement obligates the other Party to pay money, to
perform obligations or to admit liability without the consent of the other Party, such consent not
to be unreasonably withheld. Consent shall be presumed where the Party given written notice of

the proposed settlement has not responded within twenty (20) calendar days of such written
notice,

(e) Within thirty (30) days afier (1) any final judgment or award shall have
been rendered by a court or governmental body of competent jurisdiction and the time in which
to appeal therefrom has expired, (i1) a settlement shall have been consummated or (iii) the
Indemnified Party and the Indemnttor shall arrive at a mutually binding agreement with respect
to each separate matter alleged by the Indemnified Party to be indemnified, the Indemnified
Party shall forward to the Indemnitor notice of any sums due and owing by the Indemnitor with
respect to such matter, and the Indemmtor shall promptly pay all undisputed sums so owing to
the Indemnified Party.

95 Certain Limits on Indemmfication.

(a) Sellers shall not have any obligations to provide indemnification for
Losses pursuant to Sections 9 1 except to the extent that the aggregate amount of all such Losses
exceeds Two Hundred Fafty Thousand Dollars ($250,000) (the “Basket Amount™), in which case
Sellers shall be liable to Buyer only for such Losses in excess of the Basket Amount. The
maximum obligation of Sellers to provide indemnification for Losses pursuant to Section 9.1
shall be limted to an aggregate amount equal to the Indemmity Escrow Amount.

(b)  Buyer shall not have any obligation to provide indemnification for Losses
pursuant to Section 9.2 except to the extent that the aggregate amount of all such Losses exceeds
the Basket Amount, in which case Buyer shall be liable to Sellers only for such Losses in excess
of the Basket Amount. The maximum obligation of Buyer to provide indemnification for Losses
pursuant to Section 9.2 shall be limited to an aggregate amount equal to the Indemnity Escrow
Amount.

() In the event any of the Sellers shall have filed, or consented to the filing
of, a plan of reorganizanon with the Bankruptey Court prior to the Closing, no Indemnified Party
shall be entitled to indemnification under this Article IX unless such Indemmified Party has
delivered written notice of the indemnification claim or demand to the Indemnitor prior to the
later of (a) the effective date of a confirmed plan of reorganization of the Sellers and (b) three
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months after the Closing Date. In the event no Seller shall have filed, or consented to the filing
of, a plan of reorganization with the Bankruptcy Court prior to the Closing, no Indemnified Party
shall be enuitled to indemnification under this Article IX unless such Indemnified Party has
delivered written notice of the indemnification claim or demand to the Indemnitor prior to the
cffective date of a confirmed plan of reorganization of the Sellers. Notwithstanding the
preceding provisions of this Section 9.5(c), the indemnification obligations for claims or
demands for which wnitten notice is given prior to such later date shall continue until the final
resolution of each such claim or demand. Sellers’ obligations under this Article IX shall be
ncluded mn any plan of reorganization filed by, or permitted to be filed by, Sellers.

(d)  The Losses incurred by an Indemnified Party shall, for purposes of
determining the threshold and maximum levels thereof in accordance with Sections 9.5(a) and

9 5(b) hereunder, be offset by any insurance proceeds actually received by the Indemnified Party
with respect thereto.

(¢)  Except as otherwise set forth in Section 1.3 of this Agreement, the parties
acknowledge and agree that their sole and exclusive remedy for monetary damages after the
Closing with respect to any and all claims under this Agreement (other than claims of, or causes

of action arising from fraud) shall be pursuant to the mdemnification provisions set forth in this
Article IX,

ARTICLE X.
TERMINATION

10.1 Termnation. Anything contained 1n this Agreement to the contrary
notwithstanding, this Agreement may be terminated:

(a) By the mutua) written consent of Sellers and Buyer;

(b) By either Sellers or Buyer upon written notice to the other, in the event the
other party (the “Breaching Party”) has materially breached its representations, warranties,
covenants or other agreements contained in this Agreement, the Bidding Procedures Order or the
Sale Order and failed to cure such breach within 30 days from the date of the Breaching Party’s
receipt of the Termination Notice specified n this subsection; provided, however, that the party
claiming such breach (i) 1s not itself in material breach of its representations, warranties or
covenants contained herein, (3i) notifies the Breaching Party in writing (the “Termination
Notice™) of its mtention to exercise 1ts rights under this Agreement as a result of the breach, and
(1ii) specifies in such Termination Notice the representation, warranty or covenant of which the
Breaching Party is allegedly in material breach;

(c) By either Sellers or Buyer upon wntten notice to the other, if a court of
competent jurisdiction or Governmental Body shall have issued an order, decree or ruling
permanently restraining, enjoining, making illegal or otherwise prohibiting the transactions
contemplated by this Agreement, and such order, decree, rulng or other action shall have
become final and non-appealable, or any law or other order permanently restraining, enjoining,
making illegal or otherwise prohibiting the transactions contemplated by this Agreement shall
have been promulgated by any Governmental Body;
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(d) By Buyer if:

o (i) the Bankruptcy Court approves (A) a Qualified Bid (as defined in
the Bidding Procedures Order) by a Qualified Bidder (as defined in the Bidding Procedures
Order) other than Buyer or (B) any other Competing Proposal;

(1))  any of the Sellers elects to pursue a Stand-Alone Plan;

(mi)  (A) any of the Chapter 11 Cases are dismissed or converted to
Chapter 7 of the Bankruptcy Code and neither such dismissal nor conversion expressly
contemplates the transactions provided for in this Agreement or (B) a trustee is appointed for any
of the Sellers and such trustee rejects the transactions contemplated by this Agreement;

(iv)  the Bidding Procedures Order shall not have been entered by
August 29, 2003,

(v) the Sale Order shall not have been entered by October 17, 2003;

(vi)  the Buyer determines m good faith that any Material Adverse
Change (other than the fact that Sellers are involved in the Chapter 11 Cases, but excluding any
developments 1n such Chapter 11 Cases that satisfy the definition of Material Adverse Change),
or any condition or event which threatens to cause a Material Adverse Change (other than the
fact that Sellers are involved in the Chapter 11 Cases, but excluding any developments in such
Chapter 11 Cases that satisfy the definition of Material Adverse Change), shall have occurred or
been discovered since the date of this Agreement;

{(vil) the transactions contemplated by this Agreement shall not have
been consummated by February 28, 2004 (which date shall be automatically extended to April
30, 2004 if the sole remaining unsatisfied condition to Buyer’s performance is the condition set
forth in Section 7.3 and the sole remaining unsatisfied condition to Sellers’ performance is the
condition set forth in Section 8.3); or

(e) By Sellers (provided that no Seller is then in breach of any representation,
warranty, covenant or other agreement contained in this Agreement) if:

() the Bankruptcy Court approves a Quahfied Bid by a Qualified
Bidder other than Buyer;

(n)  the Bidding Procedures Order shall not have been entered by
August 29, 2003;

(i)  the Sale Order shall not have been entered by October 17, 2003; or

(iv)  the transactions contemplated by this Agreement shall not have
been consummated by February 28, 2004 (which date shall be automatically extended to April
30, 2004 1f the sole remaining unsatisfied condition to Buyer’s performance 1s the condition set
forth in Section 7.3 and the sole remaining unsatisfied condition to Sellers’ performance is the
condition set forth n Section 8.3).
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10.2  Effect of Termination. In the event of termination of this Agreement by
either party, except as otherwise provided in the following sentence of this Section 10.2, all
nghts and obligations of the parties under this Agreement shall terminate without any liability of
any party 10 any other party (except for any liability of any party then in willful breach of its
covenants, representations or warranties hereunder). The provisions of Section 5.7, this Section

10.2, Articje IX and Article XI shall expressly survive the expiration or termination of this
Agreement.

ARTICLE XI.
GENERAL PROVISIONS

11.1 Confidential Nature of Information. Each party will treat as confidential
all documents, materials and other information which it shall have obtained regarding the other
party during the course of the negotiations leading to the consummation of the transactions
contemplated hereby (whether obtained before or after the date of this Agreement), the
mnvestigation provided for herein, and the preparation of this Agreement and other related
documents, al] 1n accordance with the terms of the Non-Disclosure Agreement (“NDA™) dated
February 22, 2003 by and between Sellers and Buyer. Notwithstanding anything herein or in the
NDA to the contrary, the parties agree and acknowledge that: (a) each party (and each employee,
representative, or other agent of each party) may disclose to any and all persons, without
limitation of any kind, the tax treatment and tax structure of the transaction contemplated by this
Agreement and all materials of any kind (including opinions or other tax analyses) that are
provided to each party relating to such tax treatment or tax structure (provided that the
confidentiality provisions of this Agreement and the NDA shall continue to apply to information
that 1s irrelevant to understanding the tax treatment or tax structure of the transactions
contemplated hereby and thereby); and (b) Sellers may disclose to the Creditors’ Committee, the
DIP Lender and the FCC and their respective counsel and advisors the terms and conditions of
this Agreement. Notwithstanding the foregoing, the parties hereto acknowledge and understand
that in connection with seeking the Sale Order and implementation thereof, this Agreement
(together with the exiubits and schedules attached hereto) will be filed with the Bankruptcy
Court and made publicly available, and the parties agree that such filing will not be deemed to
violate any confidentiality obligations owing to any party, whether pursuant to this Agreement,
the NDA or otherwise. This Section 11.1 shall not in any way limit the disclosure of information
by the parties hereto for purposes of obtaimng the necessary approvals required in connection
with the consummation of the transactions contemplated by this Agreement or by Sellers in
connection with the administration of the Chapter 11 Cases.

112 No Public Announcement; Press Releases. No party shall, without the
approval of the other, make any press release or other public announcement concerning the
transactions contemplated by this Agreement, except as and to the extent that any such party
shall be so obligated by law, in which case the other party shall be advised and the parties shall
use their reasonable efforts to cause a mutually agreeable release or announcement to be issued;
provided, bowever, that the foregoing shall not preclude communications or disclosures
necessary to implement the provisions of this Agreement, to comply with accounting and
Securities and Exchange Commission disclosure obligations or applicable FCC disclosure
obligations; and provided, further, that Sellers and Buyer each hereby consent to the other party
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